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HUD’s Manufactured Home Dispute 
Resolution Program established under 
subpart B of this part 3288. A state dis-
pute resolution program, even if it is 
an accepted dispute resolution program 
under this part, does not supersede the 
requirements applicable to any other 
aspect of HUD’s manufactured home 
program. Any responsibilities, rights, 
and remedies applicable under the 
Manufactured Home Construction and 
Safety Standards in part 3280 of this 
chapter and the Manufactured Home 
Procedural and Enforcement Regula-
tions in part 3282 of this chapter con-
tinue to apply as provided in those 
parts in all states. 

Subpart E—Dispute Resolution 
Program Rulemaking Procedures 

§ 3288.300 Applicability. 

This subpart establishes special regu-
latory procedures for issuing or revis-
ing dispute resolution program regula-
tions as codified in this part. 

§ 3288.305 Consultation with the Man-
ufactured Housing Consensus Com-
mittee. 

HUD will seek input from the MHCC 
when revising the HUD Manufactured 
Home Dispute Resolution Program reg-
ulations in this part 3288. Before publi-
cation of a proposed rule to revise 
these regulations, HUD will provide the 
MHCC with an opportunity to com-
ment on such revision. The MHCC may 
send to HUD any of the MHCC’s own 
recommendations to adopt new dispute 
resolution program regulations or to 
modify or repeal any of the regulations 
in this part. Along with each rec-
ommendation, the MHCC must set 
forth pertinent data and arguments in 
support of the action sought. HUD will 
either: accept or modify the rec-
ommendation and publish it for public 
comment in accordance with section 
553 of the Administrative Procedure 
Act (5 U.S.C. 553), along with an expla-
nation of the reasons for any such 
modification; or reject the rec-
ommendation entirely, and provide to 
the MHCC a written explanation of the 
reasons for the rejection. This section 
does not supersede section 605 of the 
National Manufactured Housing Con-

struction and Safety Standards Act of 
1974 (42 U.S.C. 5404). 

PART 3400—SAFE MORTGAGE 
LICENSING ACT 

Sec. 
3400.1 Purpose. 
3400.3 Confidentiality of information. 

Subpart A—General 

3400.20 Scope of this subpart. 
3400.23 Definitions. 

Subpart B—Determination of State 
Compliance With the SAFE Act 

3400.101 Scope of this subpart. 
3400.103 Individuals required to be licensed 

by states. 
3400.105 Minimum loan originator license 

requirements. 
3400.107 Minimum annual license renewal 

requirements. 
3400.109 Effective date of state requirements 

imposed on individuals. 
3400.111 Other minimum requirements for 

state licensing systems. 
3400.113 Performance standards. 
3400.115 Determination of noncompliance. 

Subpart C—HUD’s Loan Originator Licens-
ing System and HUD’s Nationwide 
Mortgage Licensing and Registry Sys-
tem 

3400.201 Scope of this subpart. 
3400.203 HUD’s establishment of loan origi-

nator licensing system. 
3400.205 HUD’s establishment of nationwide 

mortgage licensing system and registry. 

Subpart D—Minimum Requirements for 
Administration of the NMLSR 

3400.301 Scope of this subpart. 
3400.303 Financial reporting. 
3400.305 Data security. 
3400.307 Fees. 
3400.309 Absence of liability for good-faith 

administration. 

Subpart E—Enforcement of HUD Licensing 
System 

3400.401 HUD’s authority to examine loan 
originator records. 

3400.403 Enforcement proceedings. 
3400.405 Civil money penalties. 

APPENDIX A TO PART 3400—EXAMPLES OF 
MORTGAGE LOAN ORIGINATOR ACTIVITIES 

APPENDIX B TO PART 3400—ENGAGING IN THE 
BUSINESS OF A LOAN ORIGINATOR: COM-
MERCIAL CONTEXT AND HABITUALNESS 
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APPENDIX C TO PART 3400—INDEPENDENT CON-
TRACTORS AND LOAN PROCESSOR AND UN-
DERWRITER ACTIVITIES THAT REQUIRE A 
STATE MORTGAGE LOAN ORIGINATOR LI-
CENSE 

APPENDIX D TO PART 3400—ATTORNEYS: CIR-
CUMSTANCES THAT REQUIRE A STATE 
MORTGAGE LOAN ORIGINATOR LICENSE 

AUTHORITY: 12 U.S.C. 5101–5116; 42 U.S.C. 
3535(d). 

SOURCE: 76 FR 38492, June 30, 2011, unless 
otherwise noted. 

§ 3400.1 Purpose. 
(a) This part implements HUD’s re-

sponsibilities under the Secure and 
Fair Enforcement for Mortgage Licens-
ing Act of 2008 (SAFE Act) (12 U.S.C. 
5101–5116). The SAFE Act strives to en-
hance consumer protection and reduce 
fraud by directing states to adopt min-
imum uniform standards for the licens-
ing and registration of residential 
mortgage loan originators and to par-
ticipate in a nationwide mortgage li-
censing system and registry database 
of residential mortgage loan origina-
tors. Under the SAFE Act, if HUD de-
termines that a state’s loan origina-
tion licensing system does not meet 
the minimum requirements of the 
SAFE Act, HUD is charged with estab-
lishing and implementing a system for 
all loan originators in that state. Addi-
tionally, if at any time HUD deter-
mines that the nationwide mortgage li-
censing system and registry is failing 
to meet the SAFE Act’s requirements, 
HUD is charged with establishing and 
maintaining a licensing and registry 
database for loan originators. 

(b) Subpart A establishes the defini-
tions applicable to this part. Subpart B 
provides the minimum standards that a 
state must meet in licensing loan 
originators, including standards for 
whom a state must require to be li-
censed, and sets forth HUD’s procedure 
for determining a state’s compliance 
with the minimum standards. Subpart 
C provides the requirements that HUD 
will apply in any state that HUD deter-
mines has not established a licensing 
and registration system in compliance 
with the minimum standards of the 
SAFE Act. Subpart D provides min-
imum requirements for the administra-
tion of the Nationwide Mortgage Li-
censing System and Registry. Subpart 
E clarifies HUD’s enforcement author-

ity in states in which it operates a 
state licensing system. 

§ 3400.3 Confidentiality of information. 
(a) Except as otherwise provided in 

this part, any requirement under Fed-
eral or state law regarding the privacy 
or confidentiality of any information 
or material provided to the Nationwide 
Mortgage Licensing System and Reg-
istry or a system established by the 
Secretary under this part, and any 
privilege arising under Federal or state 
law (including the rules of any Federal 
or state court) with respect to such in-
formation or material, shall continue 
to apply to such information or mate-
rial after the information or material 
has been disclosed to the system. Such 
information and material may be 
shared with all state and Federal regu-
latory officials with mortgage industry 
oversight authority without the loss of 
privilege or the loss of confidentiality 
protections provided by Federal and 
state laws. 

(b) Information or material that is 
subject to a privilege or confidentiality 
under paragraph (a) of this section 
shall not be subject to: 

(1) Disclosure under any Federal or 
state law governing the disclosure to 
the public of information held by an of-
ficer or an agency of the Federal Gov-
ernment or the respective state; or 

(2) Subpoena or discovery, or admis-
sion into evidence, in any private civil 
action or administrative process, un-
less with respect to any privilege held 
by the Nationwide Mortgage Licensing 
System and Registry or by the Sec-
retary with respect to such informa-
tion or material, the person to whom 
such information or material pertains, 
waives, in whole or in part, in the dis-
cretion of such person, that privilege. 

(c) Any state law, including any state 
open record law, relating to the disclo-
sure of confidential supervisory infor-
mation or any information or material 
described in paragraph (a) of this sec-
tion that is inconsistent with para-
graph (a), shall be superseded by the re-
quirements of such provision to the ex-
tent that state law provides less con-
fidentiality or a weaker privilege. 

(d) This section shall not apply with 
respect to the information or material 
relating to the employment history of, 
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and publicly adjudicated disciplinary 
and enforcement actions against, loan 
originators that is included in the Na-
tionwide Mortgage Licensing System 
and Registry for access by the public. 

Subpart A—General 
§ 3400.20 Scope of this subpart. 

This subpart provides the definitions 
applicable to this part, and other gen-
eral requirements applicable to this 
part. 

§ 3400.23 Definitions. 
Terms that are defined in the SAFE 

Act and used in this part have the 
same meaning as in the SAFE Act, un-
less otherwise provided in this section. 

Administrative or clerical tasks means 
the receipt, collection, and distribution 
of information common for the proc-
essing or underwriting of a loan in the 
mortgage industry and communication 
with a consumer to obtain information 
necessary for the processing or under-
writing of a residential mortgage loan. 

American Association of Residential 
Mortgage Regulators is the national as-
sociation of executives and employees 
of the various states who are charged 
with the responsibility for administra-
tion and regulation of residential mort-
gage lending, servicing, and brokering, 
and dedicated to the goals described at 
http://www.aarmr.org. 

Application means a request, in any 
form, for an offer (or a response to a so-
licitation of an offer) of residential 
mortgage loan terms, and the informa-
tion about the borrower or prospective 
borrower that is customary or nec-
essary in a decision on whether to 
make such an offer. 

Clerical or support duties: 
(1) Include: 
(i) The receipt, collection, distribu-

tion, and analysis of information com-
mon for the processing or underwriting 
of a residential mortgage loan; and 

(ii) Communicating with a consumer 
to obtain the information necessary for 
the processing or underwriting of a 
loan, to the extent that such commu-
nication does not include offering or 
negotiating loan rates or terms, or 
counseling consumers about residential 
mortgage loan rates or terms; and 

(2) Does not include: 

(i) Taking a residential mortgage 
loan application; or 

(ii) Offering or negotiating terms of a 
residential mortgage loan. 

Conference of State Bank Supervisors 
(CSBS) is the national organization 
composed of state bank supervisors 
dedicated to maintaining the state 
banking system and state regulation of 
financial services in accordance with 
the CSBS statement of principles de-
scribed at http://www.csbs.org. 

Employee: 
(1) Subject to paragraph (2) of this 

definition, means: 
(i) An individual: 
(A) Whose manner and means of per-

formance of work are subject to the 
right of control of, or are controlled 
by, a person, and 

(B) Whose compensation for Federal 
income tax purposes is reported, or re-
quired to be reported, on a W–2 form 
issued by the controlling person. 

(2) Has such binding definition as 
may be issued by the Federal banking 
agencies in connection with their im-
plementation of their responsibilities 
under the SAFE Act. 

Farm Credit Administration means the 
independent Federal agency, author-
ized by the Farm Credit Act of 1971, to 
examine and regulate the Farm Credit 
System. 

Federal banking agencies means the 
Board of Governors of the Federal Re-
serve System, the Comptroller of the 
Currency, the Director of the Office of 
Thrift Supervision, the National Credit 
Union Administration, and the Federal 
Deposit Insurance Corporation. 

For compensation or gain. See 
§ 3400.103(c)(2)(ii). 

Independent contractor means an indi-
vidual who performs his or her duties 
other than at the direction of and sub-
ject to the supervision and instruction 
of an individual who is licensed and 
registered in accordance with 
§ 3400.103(a), or is not required to be li-
censed, in accordance with 
§ 3400.103(e)(5), (e)(6), or (e)(7). 

Loan originator. See § 3400.103. 
Loan processor or underwriter, for pur-

poses of this part, means an individual 
who, with respect to the origination of 
a residential mortgage loan, performs 
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clerical or support duties at the direc-
tion of and subject to the supervision 
and instruction of: 

(1) A state-licensed loan originator; 
or 

(2) A registered loan originator. 
Nationwide Mortgage Licensing System 

and Registry or NMLSR means the mort-
gage licensing system developed and 
maintained by the Conference of State 
Bank Supervisors and the American 
Association of Residential Mortgage 
Regulators for the licensing and reg-
istration of loan originators and the 
registration of registered loan origina-
tors or any system established by the 
Secretary of HUD, as provided in sub-
part D of this part. 

Nontraditional mortgage product means 
any mortgage product other than a 30- 
year fixed-rate mortgage. 

Origination of a residential mortgage 
loan, for purposes of the definition of 
loan processor or underwriter, means all 
residential mortgage loan-related ac-
tivities from the taking of a residential 
mortgage loan application through the 
completion of all required loan closing 
documents and funding of the residen-
tial mortgage loan. 

Real estate brokerage activities mean 
any activity that involves offering or 
providing real estate brokerage serv-
ices to the public including— 

(1) Acting as a real estate agent or 
real estate broker for a buyer, seller, 
lessor, or lessee of real property; 

(2) Bringing together parties inter-
ested in the sale, purchase, lease, rent-
al, or exchange of real property; 

(3) Negotiating, on behalf of any 
party, any portion of a contract relat-
ing to the sale, purchase, lease, rental, 
or exchange of real property (other 
than in connection with providing fi-
nancing with respect to any such 
transaction); 

(4) Engaging in any activity for 
which a person engaged in the activity 
is required to be registered as a real es-
tate agent or real estate broker under 
any applicable law; and 

(5) Offering to engage in any activity, 
or act in any capacity, described in 
paragraphs (1), (2), (3), or (4) of this def-
inition. 

Residential mortgage loan means any 
loan primarily for personal, family, or 
household use that is secured by a 

mortgage, deed of trust, or other equiv-
alent consensual security interest on a 
dwelling (as defined in section 103(v) of 
the Truth in Lending Act) or residen-
tial real estate upon which is con-
structed or intended to be constructed 
a dwelling (as so defined). 

Secretary means the Secretary of 
Housing and Urban Development. 

State means any State of the United 
States, the District of Columbia, any 
territory of the United States, Puerto 
Rico, Guam, American Samoa, the Vir-
gin Islands, and the Commonwealth of 
the Northern Mariana Islands. 

Unique identifier means a number or 
other identifier that: 

(1) Permanently identifies a loan 
originator; 

(2) Is assigned by protocols estab-
lished by the Nationwide Mortgage Li-
censing System and Registry and the 
Federal banking agencies to facilitate 
electronic tracking of loan originators 
and uniform identification of, and pub-
lic access to, the employment history 
of and the publicly adjudicated dis-
ciplinary and enforcement actions 
against loan originators; and 

(3) Shall not be used for purposes 
other than those set forth under the 
SAFE Act. 

Subpart B—Determination of State 
Compliance with the SAFE Act 

§ 3400.101 Scope of this subpart. 
This subpart describes the minimum 

standards of the SAFE Act that apply 
to a state’s licensing and registering of 
loan originators. This subpart also pro-
vides the procedures that HUD follows 
to determine that a state does not have 
in place a system for licensing and reg-
istering mortgage loan originators that 
complies with the minimum standards. 
Upon making such a determination, 
HUD will impose the requirements and 
exercise the enforcement authorities 
described in subparts C and E of this 
part. 

§ 3400.103 Individuals required to be 
licensed by states. 

(a) Except as provided in paragraph 
(e) of this section, in order to operate a 
SAFE-compliant program, a state must 
prohibit an individual from engaging in 
the business of a loan originator with 

VerDate Mar<15>2010 16:20 Apr 26, 2012 Jkt 226083 PO 00000 Frm 00357 Fmt 8010 Sfmt 8010 Q:\24\24V5 ofr150 PsN: PC150



348 

24 CFR Ch. XX (4–1–12 Edition) § 3400.103 

respect to any dwelling or residential 
real estate in the state, unless the indi-
vidual first: 

(1) Registers as a loan originator 
through and obtains a unique identifier 
from the NMLSR, and 

(2) Obtains and maintains a valid 
loan originator license from the state. 

(b) An individual engages in the busi-
ness of a loan originator if the indi-
vidual, in a commercial context and 
habitually or repeatedly: 

(1)(i) Takes a residential mortgage 
loan application; and 

(ii) Offers or negotiates terms of a 
residential mortgage loan for com-
pensation or gain; or 

(2) Represents to the public, through 
advertising or other means of commu-
nicating or providing information (in-
cluding the use of business cards, sta-
tionery, brochures, signs, rate lists, or 
other promotional items), that such in-
dividual can or will perform the activi-
ties described in paragraph (b)(1) of 
this section. 

(c)(1) An individual ‘‘takes a residen-
tial mortgage loan application’’ if the 
individual receives a residential mort-
gage loan application for the purpose of 
facilitating a decision whether to ex-
tend an offer of residential mortgage 
loan terms to a borrower or prospective 
borrower (or to accept the terms of-
fered by a borrower or prospective bor-
rower in response to a solicitation), 
whether the application is received di-
rectly or indirectly from the borrower 
or prospective borrower. 

(2) An individual ‘‘offers or nego-
tiates terms of a residential mortgage 
loan for compensation or gain’’ if the 
individual: 

(i)(A) Presents for consideration by a 
borrower or prospective borrower par-
ticular residential mortgage loan 
terms; 

(B) Communicates directly or indi-
rectly with a borrower, or prospective 
borrower for the purpose of reaching a 
mutual understanding about prospec-
tive residential mortgage loan terms; 
or 

(C) Recommends, refers, or steers a 
borrower or prospective borrower to a 
particular lender or set of residential 
mortgage loan terms, in accordance 
with a duty to or incentive from any 

person other than the borrower or pro-
spective borrower; and 

(ii) Receives or expects to receive 
payment of money or anything of value 
in connection with the activities de-
scribed in paragraph (c)(2)(i) of this 
section or as a result of any residential 
mortgage loan terms entered into as a 
result of such activities. 

(d)(1) Except as provided in para-
graph (e) of this section, a state must 
prohibit an individual who is an inde-
pendent contractor from engaging in 
residential mortgage loan origination 
activities as a loan processor or under-
writer with respect to any dwelling or 
residential real estate in the state, un-
less the individual first: 

(i) Registers as a loan originator 
through and obtains a unique identifier 
from the NMLSR, and 

(ii) Obtains and maintains a valid 
loan originator license from the state. 

(2) An individual ‘‘engages in residen-
tial mortgage loan origination activi-
ties as a loan processor or under-
writer’’ if, with respect to a residential 
mortgage loan application, the indi-
vidual performs clerical or support du-
ties. 

(e) A state is not required to impose 
the prohibitions required under para-
graphs (a) and (d) of this section on the 
following individuals: 

(1) An individual who performs only 
real estate brokerage activities and is 
licensed or registered in accordance 
with applicable state law, unless the 
individual is compensated directly or 
indirectly by a lender, mortgage 
broker, or other loan originator or by 
an agent of such lender, mortgage 
broker, or other loan originator; 

(2) An individual who is involved only 
in extensions of credit relating to 
timeshare plans, as that term is de-
fined in 11 U.S.C. 101(53D); 

(3) An individual who performs only 
clerical or support duties and: 

(i) Who does so at the direction of 
and subject to the supervision and in-
struction of an individual who: 

(A) Is licensed and registered in ac-
cordance with paragraph (a) of this sec-
tion, or 

(B) Is not required to be licensed in 
accordance with paragraph (e)(5); or 

(ii) Who performs such duties solely 
with respect to transactions for which 
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the individual who acts as a loan origi-
nator is not required to be licensed, in 
accordance with paragraph (e)(2), (e)(6), 
or (e)(7) of this section; 

(4) An individual who performs only 
purely administrative or clerical tasks 
on behalf of a loan originator; 

(5) An individual who is lawfully reg-
istered with, and maintains a unique 
identifier through, the Nationwide 
Mortgage Licensing System and Reg-
istry, and who is an employee of 

(i) A depository institution; 
(ii) A subsidiary that is: 
(A) Owned and controlled by a deposi-

tory institution; and 
(B) Regulated by a Federal banking 

agency; or 
(iii) An institution regulated by the 

Farm Credit Administration; 
(6)(i) An individual who is an em-

ployee of a Federal, state, or local gov-
ernment agency or housing finance 
agency and who acts as a loan origi-
nator only pursuant to his or her offi-
cial duties as an employee of the Fed-
eral, state, or local government agency 
or housing finance agency. 

(ii) For purposes of this paragraph 
(e)(6), the term ‘‘employee’’ has the 
meaning provided in paragraph (1) of 
the definition of employee in § 3400.23 
and excludes the meaning provided in 
paragraph (2) of the definition. 

(iii) For purposes of this paragraph 
(e)(6), the term ‘‘housing finance agen-
cy’’ means any authority: 

(A) That is chartered by a state to 
help meet the affordable housing needs 
of the residents of the state; 

(B) That is supervised directly or in-
directly by the state government; 

(C) That is subject to audit and re-
view by the state in which it operates; 
and 

(D) Whose activities make it eligible 
to be a member of the National Council 
of State Housing Agencies. 

(7)(i) An employee of a bona fide non-
profit organization who acts as a loan 
originator only with respect to his or 
her work duties to the bona fide non-
profit organization, and who acts as a 
loan originator only with respect to 
residential mortgage loans with terms 
that are favorable to the borrower. 

(ii) For an organization to be consid-
ered a bona fide nonprofit organization 
under this paragraph, a state super-

visory authority that opts not to re-
quire licensing of the employee must 
determine, under criteria and pursuant 
to processes established by the state, 
that the organization: 

(A) Has the status of a tax-exempt 
organization under section 501(c)(3) of 
the Internal Revenue Code of 1986; 

(B) Promotes affordable housing or 
provides homeownership education, or 
similar services; 

(C) Conducts its activities in a man-
ner that serves public or charitable 
purposes, rather than commercial pur-
poses; 

(D) Receives funding and revenue and 
charges fees in a manner that does not 
incentivize it or its employees to act 
other than in the best interests of its 
clients; 

(E) Compensates its employees in a 
manner that does not incentivize em-
ployees to act other than in the best 
interests of its clients; 

(F) Provides or identifies for the bor-
rower residential mortgage loans with 
terms favorable to the borrower and 
comparable to mortgage loans and 
housing assistance provided under gov-
ernment housing assistance programs; 
and 

(G) Meets other standards that the 
state determines are appropriate. 

(iii) A state must periodically exam-
ine the books and activities of an orga-
nization it determines is a bona fide 
nonprofit organization and revoke its 
status as a bona fide nonprofit organi-
zation if it does not continue to meet 
the criteria under paragraph (e)(ii) of 
this section; 

(iv) For residential mortgage loans to 
have terms that are favorable to the 
borrower, a state must determine that 
the terms are consistent with loan 
origination in a public or charitable 
context, rather than a commercial con-
text. 

(f) A state must require an individual 
licensed in accordance with paragraphs 
(a) or (d) of this section to renew the 
loan originator license no less often 
than annually. 

§ 3400.105 Minimum loan originator li-
cense requirements. 

For an individual to be eligible for a 
loan originator license required under 
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§ 3400.103(a) and (d), a state must re-
quire and find, at a minimum, that an 
individual: 

(a) Has never had a loan originator li-
cense revoked in any governmental ju-
risdiction, except that a formally va-
cated revocation shall not be deemed a 
revocation; 

(b)(1) Has never been convicted of, or 
pled guilty or nolo contendere to, a fel-
ony in a domestic, foreign, or military 
court: 

(i) During the 7-year period preceding 
the date of the application for licens-
ing; or 

(ii) At any time preceding such date 
of application, if such felony involved 
an act of fraud, dishonesty, a breach of 
trust, or money laundering. 

(2) For purposes of this paragraph (b): 
(i) Expunged convictions and par-

doned convictions do not, in them-
selves affect the eligibility of the indi-
vidual; and 

(ii) Whether a particular crime is 
classified as a felony is determined by 
the law of the jurisdiction in which an 
individual is convicted. 

(c) Has demonstrated financial re-
sponsibility, character, and general fit-
ness, such as to command the con-
fidence of the community and to war-
rant a determination that the loan 
originator will operate honestly, fairly, 
and efficiently, under reasonable stand-
ards established by the individual 
state. 

(d) Completed at least 20 hours of 
pre-licensing education that has been 
reviewed and approved by the Nation-
wide Mortgage Licensing System and 
Registry. The pre-licensing education 
completed by the individual must in-
clude at least: 

(1) 3 hours of Federal law and regula-
tions; 

(2) 3 hours of ethics, which must in-
clude instruction on fraud, consumer 
protection, and fair lending issues; and 

(3) 2 hours of training on lending 
standards for the nontraditional mort-
gage product marketplace. 

(e)(1) Achieved a test score of not less 
than 75 percent correct answers on a 
written test developed by the NMLSR 
in accordance with 12 U.S.C. 5105(d). 

(2) To satisfy the requirement under 
paragraph (e)(1) of this section, an indi-
vidual may take a test three consecu-

tive times, with each retest occurring 
at least 30 days after the preceding 
test. If an individual fails three con-
secutive tests, the individual must 
wait at least 6 months before taking 
the test again. 

(3) If a formerly state-licensed loan 
originator fails to maintain a valid li-
cense for 5 years or longer, not taking 
into account any time during which 
such individual is a registered loan 
originator, the individual must retake 
the test and achieve a test score of not 
less than 75 percent correct answers. 

(f) Be covered by either a net worth 
or surety bond requirement, or pays 
into a state fund, as required by the 
state loan originator supervisory au-
thority. 

(g) Has submitted to the NMLSR fin-
gerprints for submission to the Federal 
Bureau of Investigation and to any 
government agency for a state and na-
tional criminal history background 
check; and 

(h) Has submitted to the NMLSR per-
sonal history and experience, which 
must include authorization for the 
NMLSR to obtain: 

(1) Information related to any admin-
istrative, civil, or criminal findings by 
any governmental jurisdiction; and 

(2) An independent credit report. 

§ 3400.107 Minimum annual license re-
newal requirements. 

For an individual to be eligible to 
renew a loan originator license as re-
quired under § 3400.103(f), a state must 
require the individual: 

(a)(1) To continue to meet the min-
imum standards for license issuance 
provided in § 3400.105; and 

(2) To satisfy annual continuing edu-
cation requirements, which must in-
clude at least 8 hours of education ap-
proved by the NMLSR. The 8 hours of 
annual continuing education must in-
clude at least: 

(i) 3 hours of Federal law and regula-
tions; 

(ii) 2 hours of ethics (including in-
struction on fraud, consumer protec-
tion, and fair lending issues); and 

(iii) 2 hours of training related to 
lending standards for the nontradi-
tional mortgage product marketplace. 
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(b) A state must provide that a state- 
licensed loan originator may only re-
ceive credit for a continuing education 
course in the year in which the course 
is taken, and that a state-licensed loan 
originator may not apply credits for 
education courses taken in one year to 
meet the continuing education require-
ments of subsequent years. A state 
must provide that an individual may 
not meet the annual requirements for 
continuing education by taking an ap-
proved course more than one time in 
the same year or in successive years. 

(c) An individual who is an instructor 
of an approved continuing education 
course may receive credit for the indi-
vidual’s own annual continuing edu-
cation requirement at the rate of 2 
hours credit for every one hour taught. 

§ 3400.109 Effective date of state re-
quirements imposed on individuals. 

(a) Except as provided in paragraphs 
(b) and (c) of this section, a state must 
provide that the effective date for re-
quirements it imposes in accordance 
with §§ 3400.103, 3400.105, and 3400.107 is 
no later than August 29, 2011. 

(b) For an individual who was per-
mitted to perform residential mortgage 
loan originations under state legisla-
tion or regulations enacted or promul-
gated prior to the state’s enactment or 
promulgation of a licensing system 
that complies with this subpart, a 
state may delay the effective date for 
requirements it imposes in accordance 
with §§ 3400.103, 3400.105, and 3400.107 to 
no later than August 29, 2011. For pur-
poses of this paragraph (b), an indi-
vidual was permitted to perform resi-
dential mortgage loan originations 
only if prior state law required the in-
dividual to be licensed, authorized, reg-
istered, or otherwise granted a form of 
affirmative and revocable government 
permission for individuals as a condi-
tion of performing residential mort-
gage loan originations. 

(c) HUD may approve a later effec-
tive date only upon a state’s dem-
onstration that substantial numbers of 
loan originators (or of a class of loan 
originators) who require a state license 
face unusual hardship, through no fault 
of their own or of the state govern-
ment, in complying with the standards 

required by the SAFE Act and in ob-
taining state licenses within one year. 

§ 3400.111 Other minimum require-
ments for state licensing systems. 

(a) General. A state must maintain a 
loan originator licensing, supervisory, 
and oversight authority (supervisory 
authority) that provides effective su-
pervision and enforcement, in accord-
ance with the minimum standards pro-
vided in this section and in § 3400.113. 

(b) Authorities. A supervisory author-
ity must have the legal authority and 
mechanisms: 

(1) To examine any books, papers, 
records, or other data of any loan origi-
nator operating in the state; 

(2) To summon any loan originator 
operating in the state, or any person 
having possession, custody, or care of 
the reports and records relating to 
such a loan originator, to appear before 
the supervisory authority at a time 
and place named in the summons and 
to produce such books, papers, records, 
or other data, and to give testimony, 
under oath, as may be relevant or ma-
terial to an investigation of such loan 
originator for compliance with the re-
quirements of the SAFE Act; 

(3) To administer oaths and affirma-
tions and examine and take and pre-
serve testimony under oath as to any 
matter in respect to the affairs of any 
such loan originator; 

(4) To enter an order requiring any 
individual or person that is, was, or 
would be a cause of a violation of the 
SAFE Act as implemented by the 
state, due to an act or omission the 
person knew or should have known 
would contribute to such violation, to 
cease and desist from committing or 
causing such violation and any future 
violation of the same requirement; 

(5) To suspend, terminate, and refuse 
renewal of a loan originator license for 
violation of state or Federal law; and 

(6) To impose civil money penalties 
for individuals acting as loan origina-
tors, or representing themselves to the 
public as loan originators, in the state 
without a valid license or registration. 

(c) A supervisory authority must 
have established processes in place to 
verify that individuals subject to the 
requirement described in § 3400.103(a)(1) 
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and (d)(1) are registered with the 
NMLSR. 

(d) The supervisory authority must 
be required under state law to regu-
larly report violations of such law, as 
well as enforcement actions and other 
relevant information, to the NMLSR. 

(e) The supervisory authority must 
have a process in place for challenging 
information contained in the NMLSR. 

(f) The supervisory authority must 
require a loan originator to ensure that 
all residential mortgage loans that 
close as a result of the loan originator 
engaging in activities described in 
§ 3400.103(b)(1) are included in reports of 
condition submitted to the NMLSR. 
Such reports of condition shall be in 
such form, shall contain such informa-
tion, and shall be submitted with such 
frequency and by such dates as the 
NMLSR may reasonably require. 

§ 3400.113 Performance standards. 

(a) For HUD to determine that a 
state is providing effective supervision 
and enforcement, a supervisory author-
ity must meet the following perform-
ance standards: 

(1) The supervisory authority must 
participate in the NMLSR; 

(2) The supervisory authority must 
approve or deny loan originator license 
applications and must renew or refuse 
to renew existing loan originator li-
censes for violations of state or Federal 
law; 

(3) The supervisory authority must 
discipline loan originator licensees 
with appropriate enforcement actions, 
such as license suspensions or revoca-
tions, cease-and-desist orders, civil 
money penalties, and consumer refunds 
for violations of state or Federal law; 

(4) The supervisory authority must 
examine or investigate loan originator 
licensees in a systematic manner based 
on identified risk factors or on a peri-
odic schedule. 

(b) A supervisory authority that is 
accredited under the Conference of 
State Bank Supervisors-American As-
sociation of Residential Mortgage Reg-
ulators Mortgage Accreditation Pro-
gram will be presumed by HUD to be 
compliant with the requirements of 
this section. 

§ 3400.115 Determination of non-
compliance. 

(a) Evidence of compliance. Any time a 
state enacts legislation that affects its 
compliance with the SAFE Act, it 
must notify HUD. Upon request from 
HUD, a state must provide evidence 
that it is in compliance with the re-
quirements of the SAFE Act and this 
part, including citations to applicable 
state law, and regulations; descriptions 
of processes followed by the state’s su-
pervisory authority; and data con-
cerning examination, investigation, 
and enforcement actions. 

(b) Initial determination of noncompli-
ance. If HUD makes an initial deter-
mination that a state is not in compli-
ance with the SAFE Act, HUD will no-
tify the state and will publish, in the 
Federal Register, a notice providing 
HUD’s initial determination and pre-
senting the opportunity for public com-
ment for a period of no less than 30 
days. This public comment period will 
allow the residents of the state and 
other interested members of the public 
to comment on HUD’s initial deter-
mination. 

(c) Final determination of noncompli-
ance. In making a final determination 
of noncompliance, HUD will review ad-
ditional information that may be of-
fered by a state and the comments sub-
mitted during the public comment pe-
riod described in paragraph (b) of this 
section. If HUD makes a final deter-
mination that a state does not have in 
place by law or regulation a system 
that complies with the minimum re-
quirements of the SAFE Act, as de-
scribed in this part, HUD will publish 
that final determination in the FED-
ERAL REGISTER. 

(d) Good-faith effort to comply. If HUD 
makes the final determination de-
scribed in paragraph (c) of this section, 
but HUD finds that the state is making 
a good-faith effort to meet the require-
ments of 12 U.S.C. 5104, 5105, 5107(d), 
and this subpart, HUD may grant the 
state a period of not more than 24 
months to comply with these require-
ments. If an extension is granted to the 
state in accordance with this para-
graph (d), then HUD will provide an ad-
ditional initial and final determination 
process before it determines that the 
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state is not in compliance and is sub-
ject to subparts C and E of this part. 

(e) Effective date of subparts C and E. 
The provisions of subparts C and E of 
this part will become effective with re-
spect to a state for which a final deter-
mination of noncompliance has been 
made upon: 

(1) The effective date of HUD’s final 
determination with respect to the 
state, pursuant to paragraph (c) of this 
section, unless an extension had been 
granted to the state in accordance with 
paragraph (d) of this section; or 

(2) If an extension had been granted 
to the state in accordance with para-
graph (d) of this section, the effective 
date of HUD’s subsequent final deter-
mination with respect to the state fol-
lowing the expiration of the period of 
time granted pursuant to paragraph (d) 
of this section. 

Subpart C—HUD’s Loan Originator 
Licensing System and Nation-
wide Mortgage Licensing and 
Registry System 

§ 3400.201 Scope of this subpart. 
The SAFE Act provides HUD with 

‘‘backup authority’’ to establish a loan 
originator licensing system for any 
state that is determined by HUD not to 
be in compliance with the minimum 
standards of the SAFE Act. The provi-
sions of this subpart become applicable 
to individuals in a state as provided in 
§ 3400.115(e). The SAFE Act also author-
izes HUD to establish and maintain a 
nationwide mortgage licensing system 
and registry if HUD determines that 
the NMLSR is failing to meet the pur-
poses and requirements of the SAFE 
Act for a comprehensive licensing, su-
pervisory, and tracking system for loan 
originators. 

§ 3400.203 HUD’s establishment of loan 
originator licensing system. 

If HUD determines, in accordance 
with § 3400.115(e), that a state has not 
established a licensing and registration 
system in compliance with the min-
imum standards of the SAFE Act, HUD 
shall apply to individuals in that state 
the minimum standards of the SAFE 
Act, as specified in subpart B, which 
provides the minimum requirements 
that a state must meet to be in compli-

ance with the SAFE Act, and as may be 
further specified in this part. 

§ 3400.205 HUD’s establishment of na-
tionwide mortgage licensing system 
and registry. 

If HUD determines that the NMLSR 
established by CSBS and AARMR does 
not meet the minimum requirements 
of subpart D of this part, HUD will es-
tablish and maintain a nationwide 
mortgage licensing system and reg-
istry. 

Subpart D—Minimum Require-
ments for Administration of 
the NMLSR 

§ 3400.301 Scope of this subpart. 

This subpart establishes minimum 
requirements that apply to administra-
tion of the NMLSR by the Conference 
of State Bank Supervisors or by HUD. 
The NMLSR must accomplish the fol-
lowing objectives: 

(a) Provides uniform license applica-
tions and reporting requirements for 
state-licensed loan originators. 

(b) Provides a comprehensive licens-
ing and supervisory database. 

(c) Aggregates and improves the flow 
of information to and between regu-
lators. 

(d) Provides increased accountability 
and tracking of loan originators. 

(e) Streamlines the licensing process 
and reduces the regulatory burden. 

(f) Enhances consumer protections 
and supports anti-fraud measures. 

(g) Provides consumers with easily 
accessible information, offered at no 
charge, utilizing electronic media, in-
cluding the Internet, regarding the em-
ployment history of, and publicly adju-
dicated disciplinary and enforcement 
actions against, loan originators. 

(h) Establishes a means by which res-
idential mortgage loan originators 
would, to the greatest extent possible, 
be required to act in the best interests 
of the consumer. 

(i) Facilitates responsible behavior in 
the mortgage marketplace and pro-
vides comprehensive training and ex-
amination requirements related to 
mortgage lending. 

(j) Facilitates the collection and dis-
bursement of consumer complaints on 
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behalf of state and Federal mortgage 
regulators. 

§ 3400.303 Financial reporting. 
To the extent that CSBS maintains 

the NMLSR, CSBS must annually pro-
vide to HUD, and HUD will annually 
collect and make available to the pub-
lic, NMLSR financial statements, au-
dited in accordance with Generally Ac-
cepted Accounting Principles (GAAP) 
promulgated by the Federal Account-
ing Standards Advisory Board, and 
other data. These financial statements 
and other data shall include, but not be 
limited to, the level and categories of 
funds received in relation to the 
NMLSR and how such funds are spent, 
including the aggregate total of funds 
paid for system development and im-
provements, the aggregate total of sal-
aries and bonuses paid, the aggregate 
total of other administrative costs, and 
detail on other money spent, including 
money and interest paid to reimburse 
system investors or lenders, and a re-
port of each state’s activity with re-
spect to the NMLSR, including the 
number of licensees, the state’s finan-
cial commitment to the system, and 
the fees collected by the state through 
the NMLSR. 

§ 3400.305 Data security. 
(a) To the extent that CSBS, 

AARMR, or their successors, maintain 
the NMLSR, CSBS, AARMR, and their 
successors, as applicable, must com-
plete a background check on their em-
ployees, contractors, or other persons 
who have access to loan originators’ 
Social Security Numbers, fingerprints, 
or any credit reports collected by the 
system. 

(b) To the extent that CSBS, 
AARMR, or theirs successors, main-
tains the NMLSR, CSBS, AARMR, and 
their successors as applicable, must 
keep and adhere to an appropriate in-
formation security and privacy policy. 
If the NMLSR forms a reasonable belief 
that a security breach has occurred, it 
shall notify affected parties, as soon as 
practicable, including HUD, any loan 
originators or registrants whose data 
may have been compromised, and the 
employer of the loan originator or reg-
istrant, if such employer is also li-
censed through the system. 

§ 3400.307 Fees. 

CSBS, AARMR, or HUD, as applica-
ble, may charge reasonable fees to 
cover the costs of maintaining and pro-
viding access to information from the 
Nationwide Mortgage Licensing Sys-
tem and Registry. Fees shall not be 
charged to consumers for access to 
such system and registry. If HUD de-
termines to charge fees, the fees to be 
charged shall be issued by notice with 
the opportunity for comment prior to 
any fees being charged. 

§ 3400.309 Absence of liability for 
good-faith administration. 

HUD or any organization serving as 
the administrator of the Nationwide 
Mortgage Licensing System and Reg-
istry or a system established by HUD 
under 12 U.S.C. 5108 and in accordance 
with subpart C, or any officer or em-
ployee of HUD or HUD’s designee, shall 
not be subject to any civil action or 
proceeding for monetary damages by 
reason of the good-faith action or omis-
sion of any officer or employee of any 
such entity, while acting within the 
scope of office or employment, relating 
to the collection, furnishing, or dis-
semination of information concerning 
persons who are loan originators or are 
applying for licensing or registration 
as loan originators. 

Subpart E—Enforcement of HUD 
Licensing System 

§ 3400.401 HUD’s authority to examine 
loan originator records. 

(a) Summons authority. HUD may: 
(1) Examine any books, papers, 

records, or other data of any loan origi-
nator operating in any state which is 
subject to a licensing system estab-
lished by HUD under subpart C of this 
part; and 

(2) Summon any loan originator re-
ferred to in paragraph (a)(1) of this sec-
tion or any person having possession, 
custody, or care of the reports and 
records relating to such loan origi-
nator, to appear before a HUD rep-
resentative at a time and place named 
in the summons and to produce such 
books, papers, records, or other data, 
and to give testimony, under oath, as 

VerDate Mar<15>2010 16:20 Apr 26, 2012 Jkt 226083 PO 00000 Frm 00364 Fmt 8010 Sfmt 8010 Q:\24\24V5 ofr150 PsN: PC150



355 

Office of Asst. Sec. for Housing, HUD § 3400.403 

may be relevant or material to an in-
vestigation of such loan originator for 
compliance with the requirements of 
the SAFE Act. 

(b) Examination authority—(1) In gen-
eral. If HUD establishes a licensing sys-
tem under 12 U.S.C. 5107 and in accord-
ance with subpart C of this part for any 
state, HUD shall appoint examiners for 
the purposes of ensuring the appro-
priate administration of the HUD li-
censing system. 

(2) Power to examine. Any examiner 
appointed under paragraph (b)(1) of this 
section shall have power, on behalf of 
HUD, to make any examination of any 
loan originator operating in any state 
which is subject to a licensing system 
established by HUD under 12 U.S.C. 5107 
and in accordance with subpart C of 
this part, whenever HUD determines 
that an examination of any loan origi-
nator is necessary to determine the 
compliance by the originator with min-
imum requirements of the SAFE Act. 

(3) Report of examination. Each HUD 
examiner appointed under paragraph 
(b)(1) of this section shall make a full 
and detailed report to HUD of examina-
tion of any loan originator examined 
under this section. 

(4) Administration of oaths and affirma-
tions; evidence. In connection with ex-
aminations of loan originators oper-
ating in any state which is subject to a 
licensing system established by HUD 
under 12 U.S.C. 5107, and in accordance 
with subpart C of this part, or with 
other types of investigations to deter-
mine compliance with applicable law 
and regulations, HUD and the exam-
iners appointed by HUD may admin-
ister oaths and affirmations and exam-
ine and take and preserve testimony 
under oath as to any matter in respect 
to the affairs of any such loan origi-
nator. 

(5) Assessments. The cost of con-
ducting any examination of any loan 
originator operating in any state which 
is subject to a licensing system estab-
lished by HUD under 12 U.S.C. 5107 and 
in accordance with subpart C of this 
part shall be assessed by HUD against 
the loan originator to meet the Sec-
retary’s expenses in carrying out such 
examination. 

§ 3400.403 Enforcement proceedings. 

(a) Cease and desist proceeding. (1) If 
HUD finds, after notice and oppor-
tunity for hearing in accordance with 
subpart A of part 26, that any person is 
violating, has violated, or is about to 
violate any provision of the SAFE Act, 
the provisions of this part, or a provi-
sion of state law enacted or promul-
gated under the SAFE Act, to which 
the person is subject and with respect 
to a state that is subject to a licensing 
system established by HUD under 12 
U.S.C. 5107 and in accordance with sub-
part C of this part, HUD may publish 
such findings and enter an order re-
quiring such person, and any other per-
son that is, was, or would be a cause of 
the violation, due to an act or omission 
the person knew or should have known 
would contribute to such violation, to 
cease and desist from committing or 
causing such violation and any future 
violation of the same provision, rule, 
or regulation. 

(2) The order authorized by para-
graph (a)(1) of this section may, in ad-
dition to requiring a person to cease 
and desist from committing or causing 
a violation, require such person to 
comply, or to take steps to effect com-
pliance, with such provision or regula-
tion, upon such terms and conditions 
and within such time as HUD may 
specify in such order. 

(3) Any order issued under paragraph 
(a)(1) of this section may, as HUD de-
termines appropriate, require future 
compliance or steps to effect future 
compliance, either permanently or for 
such period of time as HUD may speci-
fy, with such provision or regulation 
with respect to any loan originator. 

(b) Hearing. The notice instituting 
proceedings in accordance with para-
graph (a) of this section shall establish 
a hearing date not earlier than 30 days 
nor later than 60 days after the date of 
service of the notice unless an earlier 
or a later date is set by HUD with the 
consent of any respondent so served. 

(c) Temporary order—(1) Issuance of a 
temporary order. Whenever HUD deter-
mines that the alleged violation or 
threatened violation specified in the 
notice instituting proceedings in ac-
cordance with paragraph (a) of this sec-
tion, or the continuation thereof, is 

VerDate Mar<15>2010 16:20 Apr 26, 2012 Jkt 226083 PO 00000 Frm 00365 Fmt 8010 Sfmt 8010 Q:\24\24V5 ofr150 PsN: PC150



356 

24 CFR Ch. XX (4–1–12 Edition) § 3400.405 

likely to result in significant dissipa-
tion or conversion of assets, significant 
harm to consumers, or substantial 
harm to the public interest prior to the 
completion of the proceedings, HUD 
may enter a temporary order requiring 
the respondent to cease and desist from 
the violation or threatened violation 
and to take such action to prevent the 
violation or threatened violation and 
to prevent dissipation or conversion of 
assets, significant harm to consumers, 
or substantial harm to the public inter-
est as HUD determines appropriate 
pending completion of such pro-
ceedings. 

(i) The order authorized by paragraph 
(c)(1) of this section shall be entered 
only after notice and opportunity for a 
hearing, unless HUD determines that 
notice and hearing prior to entry would 
be impracticable or contrary to the 
public interest. 

(ii) The temporary order authorized 
by paragraph (c)(1) of this section shall 
become effective upon the date of serv-
ice upon the respondent and, unless set 
aside, limited, or suspended by HUD or 
a court of competent jurisdiction, shall 
remain effective and enforceable pend-
ing the completion of the proceedings. 

(2) Review of temporary orders—(i) Re-
view by HUD. At any time after the re-
spondent has been served with a tem-
porary cease-and-desist order pursuant 
to paragraph (c)(1) of this section, the 
respondent may apply to HUD to have 
the order set aside, limited, or sus-
pended. If the respondent has been 
served with a temporary cease-and-de-
sist order entered without a prior hear-
ing before HUD, the respondent may, 
within 10 days after the date on which 
the order was served, request a hearing 
on such application, and HUD shall 
hold a hearing and render a decision on 
such application at the earliest pos-
sible time. 

(ii) Judicial review. (A) Within 10 days 
after the date the respondent was 
served with a temporary cease-and-de-
sist order entered with a prior hearing 
before HUD or within 10 days after 
HUD renders a decision on an applica-
tion and hearing under paragraph (b) of 
this section, with respect to any tem-
porary cease-and-desist order entered 
without a prior hearing before HUD, 
the respondent may apply to the 

United States district court for the dis-
trict in which the respondent resides or 
has its principal place of business, or 
for the District of Columbia, for an 
order setting aside, limiting, or sus-
pending the effectiveness or enforce-
ment of the order, and the court shall 
have jurisdiction to enter such an 
order. 

(B) A respondent served with a tem-
porary cease-and-desist order entered 
without a prior hearing before the Sec-
retary may not apply to the court, ex-
cept after a hearing and decision by 
HUD on the respondent’s application 
under paragraph (c)(2)(i) of this sec-
tion. 

(C) The commencement of pro-
ceedings under paragraph (b) of this 
section shall not, unless specifically 
ordered by the court, operate as a stay 
of HUD’s order. 

(d) Authority of the secretary to pro-
hibit persons from serving as loan origina-
tors. In any cease-and-desist proceeding 
under this section, HUD may issue an 
order to prohibit, conditionally or un-
conditionally, and permanently or for 
such period of time as HUD shall deter-
mine, any person who has violated this 
title or regulations thereunder, from 
acting as a loan originator if the con-
duct of that person demonstrates 
unfitness to serve as a loan originator. 

§ 3400.405 Civil money penalties. 
HUD may impose civil money pen-

alties on a loan originator operating in 
any state which is subject to a licens-
ing system established by HUD under 
12 U.S.C. 5107 and in accordance with 
subpart C of this part, as provided in 24 
CFR 30.69. 

APPENDIX A TO 24 CFR PART 3400 

EXAMPLES OF MORTGAGE LOAN ORIGINATOR 
ACTIVITIES 

This Appendix provides examples to aid in 
the understanding of activities that would 
cause an individual to fall within or outside 
the definition of a mortgage loan originator 
under this part 3400. The examples in this 
Appendix are not all inclusive. They illus-
trate only the issue described and do not il-
lustrate any other issues that may arise. For 
purposes of the examples below, the term 
‘‘loan’’ refers to a residential mortgage loan 
as defined in § 3400.23 of this part. 

Taking a Loan Application. Taking a resi-
dential mortgage loan application within the 
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meaning of § 3400.103(c)(1) means receipt by 
an individual, for the purpose of facilitating 
a decision whether to extend an offer of loan 
terms to a borrower or prospective borrower, 
of an application as defined in § 3400.23 (a re-
quest in any form for an offer, or a response 
to a solicitation of an offer, of residential 
mortgage loan terms, and the information 
about the borrower or prospective borrower 
that is customary or necessary in a decision 
whether to make such an offer). 

(a) The following are examples to illus-
trate when an individual takes, or does not 
take, a loan application: 

(1) An individual ‘‘takes a residential 
mortgage loan application’’ even if the indi-
vidual: 

(i) Has received the borrower or prospec-
tive borrower’s request or information indi-
rectly. Section 3400.103(c)(1) provides that an 
individual takes an application, whether he 
or she receives it ‘‘directly or indirectly’’ 
from the borrower or prospective borrower. 
This means that an individual who offers or 
negotiates residential mortgage loan terms 
for compensation or gain cannot avoid li-
censing requirements simply by having an-
other person physically receive the applica-
tion from the prospective borrower and then 
pass the application to the individual; 

(ii) Is not responsible for verifying infor-
mation. The fact that an individual who 
takes application information from a bor-
rower or prospective borrower is not respon-
sible for verifying that information—for ex-
ample, the individual is a mortgage broker 
who collects and sends that information to a 
lender—does not mean that the individual is 
not taking an application; 

(iii) Only inputs the information into an 
online application or other automated sys-
tem; or 

(iv) Is not involved in approval of the loan, 
including determining whether the consumer 
qualifies for the loan. Similar to an indi-
vidual who is not responsible for 
verification, an individual can still ‘‘take a 
residential mortgage loan application’’ even 
if he or she is not ultimately responsible for 
approving the loan. A mortgage broker, for 
example, can take a residential mortgage 
loan application even though it is passed on 
to a lender for a decision on whether the bor-
rower qualifies for the loan and for the ulti-
mate loan approval. 

(2) An individual does not take a loan ap-
plication merely because the individual per-
forms any of the following actions: 

(i) Receives a loan application through the 
mail and forwards it, without review, to loan 
approval personnel. HUD interprets the term 
‘‘takes a residential mortgage loan applica-
tion’’ to exclude an individual whose only 
role with respect to the application is phys-
ically handling a completed application form 
or transmitting a completed form to a lender 
on behalf of a borrower or prospective bor-

rower. This interpretation is consistent with 
the definition of ‘‘loan originator’’ in section 
1503(3) of the SAFE Act. 

(ii) Assists a borrower or prospective bor-
rower who is filling out an application by ex-
plaining the contents of the application and 
where particular borrower information is to 
be provided on the application; 

(iii) Generally describes for a borrower or 
prospective borrower the loan application 
process without a discussion of particular 
loan products; or 

(iv) In response to an inquiry regarding a 
prequalified offer that a borrower or prospec-
tive borrower has received from a lender, 
collects only basic identifying information 
about the borrower or prospective borrower 
on behalf of that lender. 

Offering or Negotiating Terms of a Loan. The 
following examples are designed to illustrate 
when an individual offers or negotiates 
terms of a loan within the meaning of 
§ 3400.103(c)(2) and, conversely, what does not 
constitute offering or negotiating terms of a 
loan: 

(a) Offering or negotiating the terms of a 
loan includes: 

(1) Presenting for consideration by a bor-
rower or prospective borrower particular 
loan terms, whether verbally, in writing, or 
otherwise, even if: 

(i) Further verification of information is 
necessary; 

(ii) The offer is conditional; 
(iii) Other individuals must complete the 

loan process; 
(iv) The individual lacks authority to ne-

gotiate the interest rate or other loan terms; 
or 

(v) The individual lacks authority to bind 
the person that is the source of the prospec-
tive financing. 

(2) Communicating directly or indirectly 
with a borrower or prospective borrower for 
the purpose of reaching a mutual under-
standing about prospective residential mort-
gage loan terms, including responding to a 
borrower or prospective borrower’s request 
for a different rate or different fees on a 
pending loan application by presenting to 
the borrower or prospective borrower a re-
vised loan offer, even if a mutual under-
standing is not subsequently achieved. 

(b) Offering or negotiating terms of a loan 
does not include any of the following activi-
ties: 

(1) Providing general explanations or de-
scriptions in response to consumer queries, 
such as explaining loan terminology (e.g., 
debt-to-income ratio) or lending policies 
(e.g., the loan-to-value ratio policy of the 
lender), or describing product-related serv-
ices; 

(2) Arranging the loan closing or other as-
pects of the loan process, including by com-
municating with a borrower or prospective 
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borrower about those arrangements, pro-
vided that any communication that includes 
a discussion about loan terms only verifies 
terms already agreed to by the borrower or 
prospective borrower; 

(3) Providing a borrower or prospective 
borrower with information unrelated to loan 
terms, such as the best days of the month for 
scheduling loan closings at the bank; 

(4) Making an underwriting decision about 
whether the borrower or prospective bor-
rower qualifies for a loan; 

(5) Explaining or describing the steps that 
a borrower or prospective borrower would 
need to take in order to obtain a loan offer, 
including providing general guidance about 
qualifications or criteria that would need to 
be met that is not specific to that borrower 
or prospective borrower’s circumstances; 

(6) Communicating on behalf of a mortgage 
loan originator that a written offer has been 
sent to a borrower or prospective borrower 
without providing any details of that offer; 
or 

(7) Offering or negotiating loan terms sole-
ly through a third-party licensed loan origi-
nator, so long as the nonlicensed individual 
does not represent to the public that he or 
she can or will perform covered activities 
and does not communicate with the borrower 
or potential borrower. For example: 

(i) A seller who provides financing to a pur-
chaser of a dwelling owned by that seller in 
which the offer and negotiation of loan 
terms with the borrower or prospective bor-
rower is conducted exclusively by a third- 
party licensed loan originator; 

(ii) An individual who works solely for a 
lender, when the individual offers loan terms 
exclusively to third-party licensed loan 
originators and not to borrowers or potential 
borrowers. 

For Compensation or Gain. 
(a) An individual acts ‘‘for compensation 

or gain’’ within the meaning of 
§ 3400.103(c)(2)(ii) if the individual receives or 
expects to receive in connection with the in-
dividual’s activities anything of value, in-
cluding, but not limited to, payment of a sal-
ary, bonus, or commission. The concept 
‘‘anything of value’’ is interpreted broadly 
and is not limited only to payments that are 
contingent upon the closing of a loan. 

(b) An individual does not act ‘‘for com-
pensation or gain’’ if the individual acts as a 
volunteer without receiving or expecting to 
receive anything of value in connection with 
the individual’s activities. 

APPENDIX B TO 24 CFR PART 3400 

ENGAGING IN THE BUSINESS OF A LOAN ORIGI-
NATOR: COMMERCIAL CONTEXT AND HABIT-
UALNESS 

An individual who acts (or holds himself or 
herself out as acting) as a loan originator in 
a commercial context and with some degree 

of habitualness or repetition is considered to 
be ‘‘engaged in the business of a loan origi-
nator.’’ An individual who acts as a loan 
originator does so in a commercial context if 
the individual acts for the purpose of obtain-
ing anything of value for himself or herself, 
or for an entity or individual for which the 
individual acts, rather than exclusively for 
public, charitable, or family purposes. The 
habitualness or repetition of the origination 
activities that is needed to ‘‘engage[e] in the 
business of a loan originator’’ may be met ei-
ther if the individual who acts as a loan 
originator does so with a degree of habitual-
ness or repetition, or if the source of the pro-
spective financing provides mortgage financ-
ing or performs other origination activities 
with a degree of habitualness or repetition. 
This Appendix provides examples to aid in 
the understanding of activities that would 
not constitute engaging in the business of a 
loan originator, such that an individual is 
not required to obtain and maintain a state 
mortgage loan originator license. The exam-
ples in this Appendix are not all inclusive. 
They illustrate only the issue described and 
do not illustrate any other issues that may 
arise under part 3400. For purposes of the ex-
amples below, the term ‘‘loan’’ refers to a 
‘‘residential mortgage loan’’ as defined in 
§ 3400.23 of this part. 

Not Engaged in the Business of a Mortgage 
Loan Originator. The following examples il-
lustrate when an individual generally does 
not ‘‘engage in the business of a loan origi-
nator’’: 

(a) An individual who acts as a loan origi-
nator in providing financing for the sale of 
that individual’s own residence, provided 
that the individual does not act as a loan 
originator or provide financing for such sales 
so frequently and under such circumstances 
that it constitutes a habitual and commer-
cial activity. 

(b) An individual who acts as a loan origi-
nator in providing financing for the sale of a 
property owned by that individual, provided 
that such individual does not engage in such 
activity with habitualness. 

(c) A parent who acts as a loan originator 
in providing loan financing to his or her 
child. 

(d) An employee of a government entity 
who acts as a loan originator only pursuant 
to his or her official duties as an employee of 
that government entity, if all applicable 
conditions in § 3400.103(e)(6) of this part are 
met. 

(e) If all applicable conditions in 
§ 3400.103(e)(7) of this part are met, an em-
ployee of a nonprofit organization that has 
been determined to be a bona fide nonprofit 
organization by the state supervisory au-
thority, when the employee acts as a loan 
originator pursuant to his or her duties as an 
employee of that organization. 
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(f) An individual who does not act as a loan 
originator habitually or repeatedly, provided 
that the source of prospective financing does 
not provide mortgage financing or perform 
other loan origination activities habitually 
or repeatedly. 

APPENDIX C TO 24 CFR PART 3400 

INDEPENDENT CONTRACTORS AND LOAN PROC-
ESSOR AND UNDERWRITER ACTIVITIES THAT 
REQUIRE A STATE MORTGAGE LOAN ORIGI-
NATOR LICENSE 

The examples below are designed to aid in 
the understanding of loan processing or un-
derwriting activities for which an individual 
is required to obtain a SAFE Act-compliant 
mortgage loan originator license. The exam-
ples in this Appendix are not all inclusive. 
They illustrate only the issue described and 
do not illustrate any other issues that may 
arise under this part 3400. For purposes of 
the examples below, the term ‘‘loan’’ refers 
to a residential mortgage loan as defined in 
§ 3400.23 of this part. 

(a) An individual who is a loan processor or 
underwriter who must obtain and maintain a 
state loan originator license includes: 

(1) Any individual who engages in the busi-
ness of a loan originator, as defined in 
§ 3400.103 of this part; 

(2) Any individual who performs clerical or 
support duties and who is an independent 
contractor, as those terms are defined in 
§ 3400.23; 

(3) Any individual who collects, receives, 
distributes, or analyzes information in con-
nection with the making of a credit decision 
and who is an independent contractor, as 
that term is defined in § 3400.23; and 

(4) Any individual who communicates with 
a consumer to obtain information necessary 
for making a credit decision and who is an 
independent contractor, as that term is de-
fined in § 3400.23. 

(b) A state is not required to impose SAFE 
Act licensing requirements on any individual 
loan processor or underwriter who, for exam-
ple: 

(1) Performs only clerical or support duties 
(i.e., the loan processor’s or underwriter’s ac-
tivities do not include, e.g., offering or nego-
tiating loan rates or terms, or counseling 
borrowers or prospective borrowers about 
loan rates or terms), and who performs those 
clerical or support duties at the direction of 
and subject to the supervision and instruc-
tion of an individual who either: Is licensed 
and registered in accordance with 
§ 3400.103(a) (State licensing of loan origina-
tors); or is not required to be licensed be-
cause he or she is excluded from the licens-
ing requirement pursuant to §§ 3400.103(e)(2) 
(time-share exclusion), (e)(5) (federally reg-
istered loan originator), (e)(6) (government 
employees exclusion), or (e)(7) (nonprofit ex-
clusion). 

(2) Performs only clerical or support duties 
as an employee of a mortgage lender or 
mortgage brokerage firm, and who performs 
those duties at the direction of and subject 
to the supervision and instruction of an indi-
vidual who is employed by the same em-
ployer and who is licensed in accordance 
with § 3400.103(a) (State licensing of loan 
originators). 

(3) Is an employee of a loan processing or 
underwriting company that provides loan 
processing or underwriting services to one or 
more mortgage lenders or mortgage broker-
age firms under a contract between the loan 
processing or underwriting company and the 
mortgage lenders or mortgage brokerage 
firms, provided the employee performs only 
clerical or support duties and performs those 
duties only at the direction of and subject to 
the supervision and instruction of a licensed 
loan originator employee of the same loan 
processing and underwriting company. 

(4) Is an individual who does not otherwise 
perform the activities of a loan originator 
and is not involved in the receipt, collection, 
distribution, or analysis of information com-
mon for the processing or underwriting of a 
residential mortgage loan, nor is in commu-
nication with the consumer to obtain such 
information. 

(c) In order to conclude that an individual 
who performs clerical or support duties is 
doing so at the direction of and subject to 
the supervision and instruction of a loan 
originator who is licensed or registered in 
accordance with § 3400.103 (or, as applicable, 
an individual who is excluded from the li-
censing and registration requirements under 
§ 3400.103(e)(2), (e)(6), or (e)(7)), there must be 
an actual nexus between the licensed or reg-
istered loan originator’s (or excluded indi-
vidual’s) direction, supervision, and instruc-
tion and the loan processor or underwriter’s 
activities. This actual nexus must be more 
than a nominal relationship on an organiza-
tional chart. For example, there is an actual 
nexus when: 

(1) The supervisory licensed or registered 
loan originator assigns, authorizes, and mon-
itors the loan processor or underwriter em-
ployee’s performance of clerical and support 
duties. 

(2) The supervisory licensed or registered 
loan originator exercises traditional super-
visory responsibilities, including, but not 
limited to, the training, mentoring, and 
evaluation of the loan processor or under-
writer employee. 

APPENDIX D TO 24 CFR PART 3400 

ATTORNEYS: CIRCUMSTANCES THAT REQUIRE A 
STATE MORTGAGE LOAN ORIGINATOR LICENSE 

This Appendix D clarifies the cir-
cumstances in which the SAFE Act requires 
a licensed attorney who engages in loan 
origination activities to obtain a state loan 
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originator license and registration. This spe-
cial category recognizes limited, heavily reg-
ulated activities that meet strict criteria 
that are different from the criteria for spe-
cific exemptions from the SAFE Act require-
ments and the exclusions set forth in the 
regulations and illustrated in other appen-
dices of part 3400. 

SAFE Act-Compliant Licensing Required: An 
individual who is engaged in the business of 
a loan originator as defined in § 3400.103 of 
this part and who happens to be a licensed 
attorney, but whose loan origination activi-
ties are not all of the following: (1) Consid-
ered by the state’s court of last resort (or 
other state governing body responsible for 
regulating the practice of law) to be part of 
the authorized practice of law within the 
state; (2) carried out within an attorney-cli-
ent relationship; and (3) accomplished by the 
attorney in compliance with all applicable 
laws, rules, ethics, and standards. 

SAFE Act-Compliant Licensing Not Required: 
A licensed attorney performing activities 
that come within the definition of a loan 
originator, provided that such activities are: 
(1) Considered by the state’s court of last re-
sort (or other state governing body respon-
sible for regulating the practice of law) to be 
part of the authorized practice of law within 
the state; (2) carried out within an attorney- 
client relationship; and (3) accomplished by 
the attorney in compliance with all applica-
ble laws, rules, ethics, and standards. 

PART 3500—REAL ESTATE 
SETTLEMENT PROCEDURES ACT 

Sec. 
3500.1 Designation and applicability. 
3500.2 Definitions. 
3500.3 Questions or suggestions from public 

and copies of public guidance documents. 
3500.4 Reliance upon rule, regulation or in-

terpretation by HUD. 
3500.5 Coverage of RESPA. 
3500.6 Special information booklet at time 

of loan application. 
3500.7 Good faith estimate. 
3500.8 Use of HUD–1 or HUD–1A settlement 

statements. 
3500.9 Reproduction of settlement state-

ments. 
3500.10 One-day advance inspection of HUD– 

1 or HUD–1A settlement statement; de-
livery; recordkeeping. 

3500.11 Mailing. 
3500.12 No fee. 
3500.13 Relation to State laws. 
3500.14 Prohibition against kickbacks and 

unearned fees. 
3500.15 Affiliated business arrangements. 
3500.16 Title companies. 
3500.17 Escrow accounts. 
3500.18 Validity of contracts and liens. 
3500.19 Enforcement. 

3500.20 [Reserved] 
3500.21 Mortgage servicing transfers. 
3500.22 Severability. 
3500.23 ESIGN ability. 
APPENDIX A TO PART 3500—INSTRUCTIONS FOR 

COMPLETING HUD–1 AND HUD–1A SETTLE-
MENT STATEMENTS; SAMPLE HUD–1 AND 
HUD–1A STATEMENTS 

APPENDIX B TO PART 3500—ILLUSTRATIONS OF 
REQUIREMENTS OF RESPA 

APPENDIX C TO PART 3500—INSTRUCTIONS FOR 
COMPLETING GOOD FAITH ESTIMATE (GFE) 
FORM 

APPENDIX D TO PART 3500—AFFILIATED BUSI-
NESS ARRANGEMENT DISCLOSURE STATE-
MENT FORMAT 

APPENDIX E TO PART 3500—ARITHMETIC STEPS 
APPENDIX MS–1 TO PART 3500—SERVICING DIS-

CLOSURE STATEMENT 
APPENDIX MS–2 TO PART 3500—NOTICE OF AS-

SIGNMENT, SALE, OR TRANSFER OF SERV-
ICING RIGHTS 

AUTHORITY: 12 U.S.C. 2601 et seq.; 42 U.S.C. 
3535(d). 

SOURCE: 57 FR 49607, Nov. 2, 1992, unless 
otherwise noted. Sections 3500.1 through 
3500.19 and 3500.21 revised at 61 FR 13233, Mar. 
26, 1996. 

§ 3500.1 Designation and applicability. 
(a) Designation. This part may be re-

ferred to as Regulation X. 
(b) Applicability. The following sec-

tions, as revised by the final rule pub-
lished on November 17, 2008, are applica-
ble as follows: 

(1) Sections 3500.8(b), 3500.17, 3500.21, 
3500.22 and 3500.23, and Appendices E 
and MS–1 are applicable commencing 
January 16, 2009. 

(2) Section 203.27, the definitions 
other than Required use in § 3500.2, 
§ 3500.7, §§ 3500.8(a) and(c), § 3500.9, and 
Appendices A and C, are applicable 
commencing January 1, 2010. 

[73 FR 68239, Nov. 17, 2008; 74 FR 2370, Jan. 15, 
2009, as amended at 74 FR 10174, Mar. 10, 2009; 
74 FR 22826, May 15, 2009] 

§ 3500.2 Definitions. 
(a) Statutory terms. All terms defined 

in RESPA (12 U.S.C. 2602) are used in 
accordance with their statutory mean-
ing unless otherwise defined in para-
graph (b) of this section or elsewhere in 
this part. 

(b) Other terms. As used in this part: 
Application means the submission of a 

borrower’s financial information in an-
ticipation of a credit decision relating 
to a federally related mortgage loan, 
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